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1. UNICEF UK was pleased to be invited by the Education and Culture Committee to give 
oral evidence on the Children and Young People (Scotland) Bill on 1 October. This paper 
provides supplementary written evidence following that session, in order to clarify and 
expand upon a number of points arising from Committee members. It builds upon and 
should be read in light of our written submission to the Committee dated July 2013.  
 
2. The strongest formulation of children’s rights and the most powerful force for 
implementation within a nation comes through the direct incorporation of the UN 
Convention on the Rights of the Child (UNCRC) into domestic law. The UN Committee on 
the Rights of the Child explicitly stated in its General Comment on the implementation of 
the UNCRC that it “welcomes the incorporation of the Convention into domestic law, which 
is the traditional approach to the implementation of international human rights instruments 
in some but not all States.  Incorporation should mean that the provisions of the 
Convention can be directly invoked before the courts and applied by national authorities 
and that the Convention will prevail where there is a conflict with domestic legislation or 
common practice”.1 The UN Committee’s preference for incorporation was reiterated in its 
concluding observations on the UK in both 2002 and 2008.  
 
3. International comparative research undertaken by UNICEF UK in 2012 looked at 
different legal approaches to implementing the UNCRC.2 We found a number of useful 
models from the countries we explored that provide a foundation for Scotland to build on. 
For instance, Norway added the UNCRC to its Human Rights Act in 2003 to sit alongside 
the European Convention on Human Rights – this was a critical point in the 
implementation of the CRC in Norway and prompted the further integration of children’s 
rights principles across other legislation. In Belgium, while the UNCRC became part of 
their domestic law on ratification and sits above statute law, more recently a decision was 
taken to formally incorporate children’s rights into the constitution and support this through 
a comprehensive process of child rights impact assessment. In Spain, although the 1978 
constitution gave protection to children’s rights and the ratification of the UNCRC in 1990 
made it part of domestic law, an additional law in 1996 established legal rights for children 
in accordance with the UNCRC. This enshrined certain civil rights and the primacy of best 
interests in Spanish law. There are also examples in other countries of legislative 
approaches to implementing the UNCRC, with regional constitutions in German Länders 
enshrining child rights, a constitutional amendment in Ireland to incorporate Article 3 (best 
interests), the introduction of key features of the UNCRC into the South African 
Constitution and, nearer to home, the introduction of a duty on Welsh Ministers to give due 
regard to the UNCRC when exercising all of their functions. 
 
4. One of the challenges often referred to in debates on giving legal expression to the 
UNCRC is the perceived difficulty of enshrining economic, social and cultural rights into 
law given their “aspirational” nature. However, these rights in the UNCRC are substantial 

                                                            
1 UN Committee on the Rights of the Child (2003), General Comment 5: General Measures of 
Implementation of the Convention on the Rights of the Child 
2 http://www.unicef.org.uk/Documents/Publications/UNICEFUK_2012CRCimplentationreport.pdf  



and well-articulated, governed by the principle of progressive realisation – an expectation 
that governments will implement these rights to the maximum extent of their available 
resources while ensuring a minimum standard is met for all children. Economic, social and 
cultural rights are also critical in addressing inequalities that disproportionately impact on 
children. The UN human rights system recognises all rights – whether civil and political, or 
economic, social and cultural – as universal, indivisible and interdependent. The UN 
Committee on Economic, Social and Cultural Rights is clear that certain rights are capable 
of immediate judicial protection (for example, non-discrimination, equal rights, and free and 
compulsory primary education provision), and it is our experience that others can be made 
so with sensible drafting. Judges already deal with resource and reasonableness 
principles on a daily basis in Scotland and the UK; in other countries, South African judges 
are already adjudicating on economic, social and cultural rights to prescribed limitations 
due to changes in the written constitution. And in practical drafting terms, the UK Child 
Poverty Act 2010 offers a good example of where such rights are already part of our 
legislative order. 
 
5. UNICEF UK has welcomed the way in which Parliamentarians have engaged in the 
debate over incorporation during Stage 1 of the Bill, and we have been pleased to see the 
level of support for children’s rights across all sectors in Scotland. Going forward, and with 
a view to achieving a sustained and meaningful change for every child, we would like to 
see a detailed roadmap from Scottish Government on the further implementation of the 
UNCRC – through both legal and non-legal measures. This could include, short of direct 
incorporation, progress on strengthening the proposed Ministerial duties (to require 
compatibility or, at the very least, due regard), the incorporation of the general principles of 
the UNCRC into Scots law for all children3, duties on public authorities to implement the 
UNCRC to give children’s rights real strength at the local level, and an explicit 
constitutional recognition of children’s rights.  
 
6. Returning to the Children and Young People Bill itself, it is essential that the proposed 
Ministerial duties and the GIRFEC child rights framework are underpinned by mechanisms 
that will support those making decisions affecting children to systematically consider (and 
therefore better implement) the UNCRC. We urge the Committee to consider how the 
experience in Wales of rolling out a mandatory child rights impact assessment process 
(CRIA)4 and of creating an implementation scheme to drive the delivery of the due regard 
duty across Welsh Government can be usefully adapted to the Scottish context. Since the 
Rights of Children and Young Persons (Wales) Measure was passed in 2011, Welsh 
Government has reported increased engagement of children in shaping and developing 
both policy and legislation; more accessible information being produced for children, 
including on the Welsh Government Budget; specific changes to policy and legislation as a 
result of child rights impact assessment; and the beginnings of a cascading effect of the 
duty at local level through policy, guidance and cultural change. That this momentum has 

                                                            
3 The general principles of the UNCRC - non-discrimination in the application of rights; the best interests of 
the child; the right to life, survival and development; and the right to express views and be heard – are 
substantive rights as well as overarching principles through which other rights should be interpreted. 
4 CRIA are in place in a range of countries - nationally, in Wales, Sweden, Norway and Belgium, and 
locally/regionally in Australia (Melbourne), Canada (New Brunswick – on all policies and legislation since 
early 2013), Ireland, and New Zealand. CRIA is also a tool recognised and used by the World Bank in its 
Child Focused Analyses related to its Poverty Strategy Impact Assessment, and the EU is now using a CRIA 
in relation to overseas development aid (supported by UNICEF). 



continued apace for several years and shows little sign of slowing is as much the result of 
the strong legal framework and implementation scheme in place as the genuine political 
and public commitment to respecting and protecting children’s rights.  
 
7. In closing, we refer the Committee to legal opinions commissioned by UNICEF UK from 
Aidan O’Neill QC on the relationship between the UN Convention on the Rights of the 
Child and the Scotland Act 1998, and from James Wolffe QC on the relative merits of the 
rights provisions in Part 1 of the Children and Young People Bill. We also support the 
points made by Scotland’s Commissioner for Children and Young People in his 
supplementary written evidence setting out the benefits of incorporation.  
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